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years before the ownership require-
ments of section 835(b)(2) of the Act are 
met, such actions shall be treated as 
pursuant to a plan. 

(c) Certain transfers disregarded. The 
transfer of properties or liabilities (in-
cluding by contribution or distribu-
tion) shall be disregarded if such trans-
fers are part of a plan a principal pur-
pose of which is to avoid the purposes 
of this section. 

(d) Special rule for related partnerships. 
For purposes of applying subsection (b) 
to the acquisition of a domestic part-
nership, except as provided in regula-
tions, all domestic partnerships which 
are under common control (within the 
meaning of section 482 of the Internal 
Revenue Code of 1986) shall be treated 
as a partnership. 

(e) Treatment of certain rights. (1) Cer-
tain rights shall be treated as stocks to 
the extent necessary to reflect the 
present value of all equitable interests 
incident to the transaction, as follows: 

(i) Warrants; 
(ii) Options; 
(iii) Contracts to acquire stock; 
(iv) Convertible debt instruments; 
(v) Others similar interests. 
(2) Rights labeled as stocks shall not 

be treated as stocks whenever it is 
deemed appropriate to do so to reflect 
the present value of the transaction or 
to disregard transactions whose rec-
ognition would defeat the purpose of 
section 835 of the Act. 

[68 FR 67871, Dec. 4, 2003, as amended at 71 
FR 25769, May 2, 2006. Redesignated at 74 FR 
58856, Nov. 16, 2009, 74 FR 66584, Dec. 16, 2009] 

3009.108–7004 Waivers. 

(a) The Secretary shall waive the 
provisions of (HSAR) 48 CFR 3009.104–71 
with respect to any specific contract if 
the Secretary determines that the 
waiver is required in the interest of na-
tional security. 

(b) Contractors shall submit waiver 
requests to the CPO. A copy of the 
waiver request or the approved waiver 
shall be attached with the bid or pro-
posal. 

[71 FR 25769, May 2, 2006. Redesignated at 74 
FR 58856, Nov. 16, 2009, 74 FR 66584, Dec. 16, 
2009] 

3009.108–7005 Clause. 

Insert the provision (HSAR) 48 CFR 
3052.209–70, Prohibition on Contracts 
with Corporate Expatriates, in all so-
licitations and contracts. 

[71 FR 25769, May 2, 2006. Redesignated at 74 
FR 58856, Nov. 16, 2009, 74 FR 66584, Dec. 16, 
2009] 

3009.171 Prohibition on Federal Pro-
tective Service guard services con-
tracts with business concerns 
owned, controlled, or operated by 
an individual convicted of a felony. 

3009.171–1 General. 
3009.171–2 Definitions. 
3009.171–3 Determination of eligibility for 

award of FPS guard service contracts. 
3009.171–4 Determination of ownership, con-

trol, or operation. 
3009.171–5 Serious felonies prohibiting 

award. 
3009.171–6 Guidelines for contracting offi-

cers. 
3009.171–7 Contract award approval proce-

dures for contractors with felony convic-
tions. 

3009.171–8 Ineligible contractors. 
3009.171–9 Clause. 

[74 FR 58856, Nov. 16, 2009] 

3009.171 Prohibition on Federal Pro-
tective Service guard services con-
tracts with business concerns 
owned, controlled, or operated by 
an individual convicted of a felony. 

[74 FR 58856, Nov. 16, 2009] 

3009.171–1 General. 

Except as provided in (HSAR) 48 CFR 
3009.171–6 and 3009.171–7, Department of 
Homeland Security (DHS) contracting 
officers shall not enter into a contract 
for guard services under the Federal 
Protective Service (FPS) guard serv-
ices program with any business con-
cern owned, controlled, or operated by 
an individual convicted of a serious fel-
ony. 

[74 FR 58856, Nov. 16, 2009] 

3009.171–2 Definitions. 

As used in this subpart— 
Business concern means a commercial 

enterprise and the people who con-
stitute it. 
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Felony means an offense which, if 
committed by a natural person, is pun-
ishable by death or imprisonment for a 
term exceeding one year. 

Convicted of a felony means any con-
viction of a felony in violation of state 
or federal criminal statutes, including 
the Uniform Code of Military Justice, 
whether entered on a verdict or plea, 
including a plea of nolo contendere, for 
which a sentence has been imposed. 

Individual means any person, cor-
poration, partnership, or other entity 
with a legally independent status. 

[74 FR 58856, Nov. 16, 2009] 

3009.171–3 Determination of eligibility 
for award of FPS guard service con-
tracts. 

(a) Contracting officers shall make a 
determination of eligibility for award 
of FPS guard service contracts upon 
identification of the apparent success-
ful offeror as a result of a solicitation 
for offers. 

(b) Contractors shall be required to 
immediately notify the contracting of-
ficer in writing upon any felony convic-
tion of personnel who own, control or 
operate a business concern as defined 
in (HSAR) 48 CFR 3009.171–4 at any 
time during the duration of an Indefi-
nite Delivery/Indefinite Quantity Con-
tract, Blanket Purchase Agreements, 
or other contractual instrument that 
may result in the issuance of task or-
ders or calls, or exercise of an option or 
options to extend the term of a con-
tract. Upon notification of a felony 
conviction, the contracting officer 
shall review and make a new deter-
mination of eligibility prior to the 
issuance of any task order, call or exer-
cise of an option. 

[74 FR 58856, Nov. 16, 2009] 

3009.171–4 Determination of owner-
ship, control, or operation. 

(a) Whether an individual owns, con-
trols, or operates a business concern is 
determined on the specific facts of the 
case, with reference to the factors iden-
tified in paragraphs (b) and (c) of this 
subsection. Prior to contract award, 
such individual must provide any addi-
tional documentation to the con-
tracting officer upon the contracting 
officer’s request for the agency’s use in 

determining ownership, control, or op-
eration. The refusal to provide or to 
timely provide such documentation 
may serve as grounds for the con-
tracting officer to refuse making con-
tract award to the business concern. 

(b) Any financial, voting, oper-
ational, or employment interest in the 
business concern of a spouse, child, or 
other family member of, or person 
sharing a household with, the indi-
vidual will be imputed to the indi-
vidual in determining whether and the 
extent to which the individual owns, 
controls, or operates the business con-
cern. 

(c) An individual owns, controls, or 
operates a business concern by ful-
filling or holding the following types of 
roles or interests with respect to the 
business concern: 

(1) Director or officer, including in-
cumbents of boards and offices that 
perform duties ordinarily performed by 
a chairman or member of a board of di-
rectors, a secretary, treasurer, presi-
dent, a vice president, or other chief of-
ficial of a business concern, including 
Chief Financial Officer, Chief Oper-
ating Officer, or Chief contracting offi-
cial. 

(2) Officials of comparable function 
and status to those described in para-
graph (c)(1) of this subsection as exist 
in partnerships of all kind and other 
business organizations, including sole 
proprietorships. 

(3) A general partner in a general or 
limited partnership. 

(4) An individual with a limited part-
nership interest of 25% or more. 

(5) An individual that has the: 
(i) Power to vote, directly or indi-

rectly, 25% or more interest in any 
class of voting stock of the business 
concern; 

(ii) Ability to direct in any manner 
the election of a majority of the busi-
ness concern’s directors or trustees; or 

(iii) Ability to exercise a controlling 
influence over the business concern’s 
management, policies, or decision 
making. 

(d) Generally, the existence of one or 
more of the roles or interests set forth 
in paragraph (c) of this subsection, in-
cluding roles or interests attributed to 
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